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SELECT COMMITTEE INTO THE APPROPRIATENESS OF POWERS AND PENALTIES  
FOR BREACHES OF PARLIAMENTARY PRIVILEGE AND CONTEMPTS OF PARLIAMENT 

First Report — “Select Committee into the Appropriateness of Powers and Penalties for Breaches of 
Parliamentary Privilege and Contempts of Parliament” — Motion 

Resumed from an earlier stage of the sitting. 

HON KIM CHANCE (Agricultural) [4.34 pm]: Before question time, I was referring to some issues in relation 
to the select committee’s report. In particular, I want to touch on recommendation 3. This recommendation will 
be seen by many people as the prime reason for the report because, over many years, notwithstanding more 
recent issues, many of us have felt that the power to imprison was inappropriate within the scope of the powers 
of Parliament. I went into the select committee’s considerations with a very clear view that the Parliament’s 
existing power to imprison is inconsistent with that notion that I spoke about of a robust and self-confident 
democracy. If that admission that I went into the committee’s considerations with that view is an admission of 
prejudgement of the evidence, I am sorry, but everyone knew my views before I was appointed to the committee. 
It is a view I have had, particularly sparked by the issues of the early 1990s. I think I have been a member of 
five, six or seven select committees of privilege. At least two of those select committees dealt with highly 
contentious and very difficult cases. In one of those cases, I think the most difficult thing I have ever done in 
Parliament was work through the issues that were presented to that committee. Out of that I formed a view that 
later became better supported by the views that I formed around the robustness of Parliament, and the need for it 
to move with the times and to reflect in its own rules the self-confidence that I think our democracy ought to 
reflect. That further underlined my views that the ability to imprison a person is not something that should 
properly be within the powers of the Parliament. The community cannot see how that is a relevant power. I think 
we need always to be sensitive to what the community sees. The community sees the power to imprison being 
very definitely a function only of the courts. The small part of the community that does understand that 
Parliament has this power generally does not support it. With that in mind and with the admission that I had that 
notion before I went into the committee’s considerations, I am delighted to see recommendation 3. I am happy 
that the Parliament has shown the self-confidence it needs to actually get on and address that issue.  

By far the most controversial recommendations, however, are those in recommendation 2. By controversial I do 
not think they will cause great controversy outside, because people outside will be looking at recommendation 3. 
However for those of us inside I think there will be a lot of discussion around recommendation 2 when this 
report is presented for consideration in the party rooms and then after that. I share exactly the same view as Hon 
George Cash has already expressed on this matter. I will not speak at any length on the matter because I believe 
section 6.10 of the report explains clearly, concisely and accurately why those five sections of the Criminal Code 
ought to be removed. I share the view also that the other two points we considered relating to bribery should 
remain with the Criminal Code. With those comments, Mr Deputy President (Hon George Cash), I urge bilateral 
support for the motion. I know there will be later discussion that I will not be part of, particularly on 
recommendation 2, but I hope that all members will be able to sit down and quietly consider the simple reasons 
we have stated in section 6.10 and understand what we are getting at.  

The other point I thought important enough to raise by interjection with Hon George Cash related to the matter 
of what is effectively the legal nonsense of asking a court to try to access and then use evidence in a prosecution 
under those five sections of the Criminal Code, bearing in mind the legal difficulty of accessing and using that 
evidence. It all becomes a nonsense to say that the court can deal with this when we know that a court would find 
it difficult, if not impossible, to actually get a prosecution case before it. I thank honourable members for their 
consideration, and I genuinely hope that they enjoy future debates around this important report. It is important 
because it takes us at least part of the way towards resolving some of the issues that I think have been a point of 
separation between ourselves and the public. I also hope that, once honourable members have gone through that 
stage, they do not think that their job is done. We need to do some more forward thinking about the function of 
privilege and possibly take a step away from the legislative base that we have used in the past around both 
privilege and contempt. However, that is an argument for another day. The way in which Parliament is perceived 
by the community is held in our trust. The perception of Parliament in the community depends on members of 
Parliament behaving properly, but we must also be certain that we do not rely on the old rules that are 
inappropriate for today. They may well have been appropriate to a time when democracy was less robust and did 
not have the self-confidence that it has now. We are in a new age, and it is very important that we take that step 
into the future. 

HON BARRY HOUSE (South West — Parliamentary Secretary) [4.41 pm]: I will make a few brief 
comments and commend this report. I congratulate the members who participated in this select committee. I 
have a particular interest as a member who has been around for a while, and particularly as a member of the 
Select Committee into a Matter of Privilege Arising From the Standing Committee on Estimates and Financial 
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Operations, which is acknowledged, together with the contempt of Parliament committed by Brian Easton in 
1994, in point 2.2 of the select committee report under consideration, as the catalyst, I presume, for putting these 
terms of reference to a select committee. That is a long overdue course of action that this house had to take. 

I know members have differing views about the report of the select committee of which I was a member, but the 
problem we faced is exactly what has been highlighted in the report presently under consideration—the lack of 
flexibility, first of all, in the definitions of what constitutes contempt, and then in the range of penalties or 
actions that Parliament could take. Contempt is not clearly defined in either the standing orders or the customs 
and conventions of the house. This report highlights the traditional sources of such definitions, but there are 
slightly different interpretations in different jurisdictions. In the earlier select committee report, we erred on the 
side of caution and included everything. We did that because we felt that we had no option. We were dealing 
with a situation that was totally different from any other dealt with by any parliamentary committee in this state. 
We had transcripts from the Corruption and Crime Commission that provided evidence in stark black and white. 
The committee felt that it had to report everything, whether it was a major or minor situation. It is the very 
essence of what I believe that the report presently under consideration has correctly addressed. Understandably, 
this report has attracted some comments and criticism. Some members hold the view that the committee went 
overboard, and I understand that. I accept that, to a point. However, when a committee is faced with a question 
of what is right or wrong, it must be reported as it is, and that is what we did.  

The major focus of the select committee’s report—I think I have said this a few times—is for us to put our own 
house in order, so to speak. This report goes a long way toward doing that. The long-term effects of our report 
are not focused on the individuals named in the report; in fact, they have a minor part to play in the report. Those 
individuals are not related to the major issue in the report, which is what we do as a Parliament to address 
contempt of Parliament and whether it is of a minor or major nature. The major issue, and the report has picked 
this up, is that if we do not resolve this as a Parliament, others will do it for us—the Corruption and Crime 
Commission, the courts and the judges, or public opinion. That would necessarily break down the essence of 
parliamentary democracy, the principle of the separation of powers, and it would make this place dysfunctional 
and meaningless. None of us wants to see that. When I say “this place”, I mean the Parliament in general. As 
members of Parliament, we cannot allow that to happen. The supremacy of Parliament to order its own affairs 
must be protected; otherwise, we will see the breakdown of parliamentary democracy, and that would lead to 
anarchy, in my view. I welcome the report and commend everybody involved. It sets the course of this 
Parliament into the future by clarifying these issues and making sure that we address them in a reasonable and 
realistic and, I take the member’s term, contemporary way.  

I will quickly make a couple of comments on the recommendations. Recommendation 1 deals with what 
constitutes a contempt. The question is, as I have mentioned, whether it is large or small. I know there were 
many comments and some criticism because our report identified secondary contempts, and some members said 
that they did not believe such a thing existed. That is fair enough. I cop that comment and that criticism. 
However, if the report has done nothing else, it has brought that issue out into the open for this place to decide 
whether it exists and, if it exists, in what form it exists. I agree with recommendation 2.  

Recommendation 3 is the abolition of Parliament’s authority to imprison people. That is reasonable, too, because 
we cannot have Parliament inflicting penalties on people when that is really the province of the courts. If a 
serious offence has been committed by any member of Parliament, we would assume the offence could be dealt 
with under the Criminal Code, and if imprisonment is the end result that is what would happen and should 
happen. I wish to make only one point about recommendation 3, which states — 

… Parliament should retain power to detain temporarily persons misconducting themselves 
within either House or elsewhere within the precincts of Parliament. 

I agree that is probably necessary, but I wonder how we do that in effect. Do we have a dungeon down below; or 
do we get one of the attendants to sit on somebody? I do not know.  

Recommendation 4 is simply a matter of flexibility. The only question I have about that is whether it is correct 
and proper for us to have the power only to fine members. I have not thought this matter through or thought 
about whether there might be some other form of penalty, but the Standing Committee on Procedure and 
Privileges of this house might consider in future whether another suitable penalty might be added to a fine.  

Recommendation 5 refers to the abolition of the power of this Parliament to expel a member. It was the only 
recommendation that I thought I might need to think through a little more. However, when I think about it, the 
standing orders probably take care of that anyhow, because if a member is convicted in a criminal court of some 
major offence, such as murder or embezzlement, and is imprisoned for six months or more, under standing 
order 56 we have the power in this Parliament to make vacant that member’s seat. That in effect would give us 
the same sort of power. 
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Recommendation 6 is that the parliamentary precinct should be clearly defined by statute. At the moment there is 
a loose understanding of what constitutes the parliamentary precinct. It needs clarification. In my view there is 
certainly a strong need for the Parliament to be linked with the community in a better way and to play its part by 
the parliamentary precinct providing West Perth with a bit of a cultural heart.  

I commend the members of the select committee. They have done an excellent job in providing the framework 
for this Parliament to move forward to clarify all those contentious issues. 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [4.52 pm]: This is one of the most 
important select committee reports to have come before this chamber in my time here. It is an attempt by, dare I 
say it, the leadership of the various parties in this house to come to terms with the notion of what constitutes 
parliamentary privilege and contempt and how the house is to deal with them. As has been already stated by a 
number of members and is contained in the report, on two particular occasions the house was confronted with a 
serious dilemma. The first was the Brian Easton issue, as we know. Having been here when it happened, I know 
that we were confronted with the dilemma of having very few options for how that was dealt with. We were 
faced with a situation in which a particular individual was basically thumbing his nose at Parliament. That had to 
be dealt with, and it was dealt with in the only way that the house had available to it at the time. 

As Hon Barry House has indicated, the second occasion related to the Select Committee of Privilege on a Matter 
Arising in the Standing Committee on Estimates and Financial Operations, and the house dealt with the matter 
last year. I found that to be a very unpleasant experience indeed. I do not want to be political about this, but the 
then government decided it would go beyond the committee’s recommendations and bring motions to the 
chamber to take action against members. That was not contained within the report’s recommendations. Indeed, 
we debated for a very long time on that report whether or not two of our members should be expelled. I just 
make the point again for the sake of the record that the committee itself had not recommended the expulsion of 
either member. What happened was the result of the political environment in which we found ourselves at the 
time. Everybody knows that all the issues surrounding the Corruption and Crime Commission and the various 
lobbyists in Perth tend to provoke all sorts of comment and frenzy in the media to the point at which, in my 
view, this Parliament was derailed by it and was  confronted with making very hard decisions. Indeed, had the 
numbers been slightly different, two members would have been expelled. I would have considered that an 
absolute tragedy, because there was not sufficient evidence, in my view, for that to happen. That occasion 
concentrated my mind on the need to deal with this matter. Indeed, I spent some of my imprest account that year 
on a trip to Westminster to speak to a range of people about how they deal with privilege issues in that 
Parliament.  

I was very comfortable with the motion that Hon Giz Watson moved to deal with these matters; I think I 
amended it, and the house eventually agreed to it. However, I had made the decision that if Parliament did not 
deal with this matter, I would, as a private member, bring in legislation to deal with the matters that this report 
deals with. I was very delighted when the house agreed unanimously to form this select committee. I was 
particularly pleased that it was chaired by Mr President, because as members know, Mr President does not waste 
a lot of time on frivolity; it is all about getting down to the point, identifying the issues, dealing with them and 
producing a simple, straightforward, clear and concise report that everyone can understand. He was supported by 
you, Mr Deputy President, as the deputy chair, the former Leader of the House, the Leader of the Greens (WA) 
and Hon Kate Doust. These are members who have had a lot of experience in this place and who were able to sit 
down, debate and consider these issues in a very dispassionate, non-political environment, and that is what 
happened. The committee had excellent support from Lisa Peterson; the two clerks, Nigel Lake and Paul Grant; 
and Renae Jewell as the committee clerk. I think they have done an outstanding job. The outstanding thing about 
this report is that it deals with very complex and difficult issues in a way in which even I can understand, and 
that is saying something. It means that everybody who has an interest in this issue can read this report and know 
exactly what it means; it is not convoluted, it is not hard to understand, it is simple, straightforward and to the 
point, and in my view, it draws the right conclusions on the issues that confronted the committee. 

There are a number of other issues that I want to deal with in due course, such as the definition of a deliberation 
of a committee; I am still not sure what a deliberation of a committee is. Those sorts of technical issues need to 
be resolved because they can get one into trouble if one is not careful and one does not really understand these 
definitions. This report gets right to the crux of the issues that confronted the committee. It will attract some 
attention if we decide to deal with it as a government and as a Parliament, but I hope that that will be a good 
thing. I give notice today that I want the house to consider this report and to vote on its recommendations as soon 
as possible. That will mean that the various parties will need to go away and find out what their party thinks 
about the recommendations. However, I want the house to make a judgement on this report as soon as possible. I 
say now on my own behalf, rather than as a member of the government—I obviously support the 
recommendations—that if it transpires that the house agrees to the recommendations, and it would be very 
helpful indeed if it was a unanimous view, I can then go to the government and say that these issues have been 
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dealt with by the committee, that these are the recommendations, and that this is what I think the government 
should do by way of legislation. I want this done in a hurry for the reason that these things get put off if the issue 
is not before the chamber. The only time we worry about such things is when an issue raises its ugly head and we 
have a situation such as arose last year, or the Brian Easton affair. They are put off and never dealt with, and 
when another such situation arises—as will inevitably happen—we are left with the same dilemma: do we put 
them in jail or do we slap them on the wrist? There is nothing in between. This report, which I hope will 
ultimately become law, will reflect a renewed look at the way in which we deal with these complicated matters, 
and will give us a way ahead that will avoid the real difficulties that we have been faced with in the past. 
Therefore, I today ask the parties to please go away and contemplate the recommendations in their own forums 
and return ready in the next few weeks to finish dealing with this motion. Hon George Cash has moved that the 
committee’s recommendations be adopted and agreed to. As I said, I am very anxious for us to get to a stage at 
which we do that so that the government then has direction from this house about how to deal with it. Clearly, 
these matters relate to not only our chamber but also the Parliament; therefore, it is important for Legislative 
Assembly members, who also, I might add, had similar problems with these issues last year, to have this 
opportunity to work out a way forward in what they can and cannot do for their own members and the issues that 
arise from time to time. 

Debate adjourned, pursuant to standing orders. 
 


